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RECENT IMPORTANT DECISIONS 209 

Deeds — Exceptions — Reservations — Abandonment of Right of Way — 
Reversion — Effect. — M. conveyed a railroad right of way through her quar- 
ter section of land, the deed providing that if the premises were not used 
for railroad purposes they should revert to M. Subsequently she conveyed 
the said quarter section to S. by deed — "excepting a strip of land one hundred 
(100) feet wide heretofore deeded to the Iowa Central Railroad Company." 
Held, that the reversionary interest in such right of way never passed out of 
M., so that on abandonment of the right of way it reverted to her and her 
heirs, but not to the heirs of S. Spencer v. Wabash R. Co. (1906), — la. — , 
109 N. W. Rep. 453. 

The court stands three to two upon the two questions of the case. The 
first question is one of construction. The majority hold that by the first deed 
the railroad company received a fee upon condition, and that by the second 
deed this strip of land was excepted and also the grantor's revetsion provided 
for in the first deed. They say, "This is definite and certain, and under the 
facts can not be treated simply as an attempt to limit the covenants of war- 
ranty." This construction seems to be according to the legal import of the 
terms used. See Munn v. Worrall, 53 N. Y. 44 ; Umschied v. Scholz, 84 Tex. 
265; Rushton v. Hallett, 8 Utah, 277; cited by the court, also Reynolds v. 
Gaertner, 117 Mich. 532. The minority are of the opinion that a mere ease- 
ment was conveyed by the first deed, and that the second deed only purports to 
except such as was conveyed by the first; that the second deed vests in S. all 
the right and title which remained in the grantor. Hence when the right of 
way was lost by abandonment, it inured to the benefit of the grantee. The 
second question is as to the force of the provision of the code § 2015, that if 
a railway shall not be operated for eight years, the right of way, including the 
road bed, shall revert to the "owner of the land from which said right of way 
was taken." The majority say to hold that this statute applies in this case 
"would be to take away from everyone the right to make contracts with rail- 
way companies relating to the reversion for non-user of the rights of way." 
Barlow v. C. R. I. & P. R. R. Co., 29 Iowa, 276; Noll v. Dubuque B. & M. R. 
R. Co., 32 Iowa, 66 ; McClain v. C. R. I. & P. R. R. Co., 90 Iowa, 646 ; Gill v. 
C. 6- N. W. R. R. Co., 117 Iowa, 278, 90 N. W. 606. It would seem that these 
cases settle the rule, in Iowa, to be that this statute does not apply when there 
is an express provision of reverter, in case of abandonment, made by the 
parties. It would seem that the minority were wrong in their opinion that 
the statute would apply. Evidently the majority did not consider that Remney 
v. The Iowa Central R. R. Co., 116 Iowa, 133, and Smith v. Hall, 103 Iowa, 95, 
were overruled, as did the minority, as they made no reference to these 
cases. In these cases no express reservation was made, as in this case. 

Eminent Domain — Cemeteries. — In a proceeding by a railroad company 
to condemn a right of way through lands of a cemetery company, whose char- 
ter provides that such lands must be situated within a certain distance of 
cities of a designated population, and be used as a cemetery and burying 
ground forever, and a statute also authorizes railroad companies to condemn 
the property and rights of private corporations for public purposes, held, the 
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lands of the cemetery company are devoted to a public purpose, and a railroad 
company has no right to condemn a right of way through them, though such 
portion of the cemetery has not been improved or used for burial purposes. 
Memphis State Line R. Co. v. Forest Hill Cemetery Co. (1906), — Tenn. — , 
94 S. W. Rep. 69. 

There are two opinions in the case, both coming to the same conclusion, 
but the minority opinion is based upon the broad ground that no emergency 
or contingency or necessity can justify the condemnation and invasion of the 
resting places of the dead for railroad or other secular purposes. "The wheels 
of commerce must stop at the grave." All the earlier cases hold that there is 
no question as to the power of the legislature to provide for such taking, but 
none go farther than this, that to authorize the use of ground dedicated to 
one public use the power to dedicate the same property to another public use 
must clearly appear, either by express grant or by necessary implication. 
Evergreen Cemetery Ass'n v. Beecher, 53 Conn. 551, 5 Atl. 353 ; Wood v. R. 
R. Co., 68 Ga. 539; Woodmere Cemetery Co. v. Roulo, 104 Mich. 595, 62 N. 
W. 1010. Randolph on Eminent Domain, p. 89, declares that a cemetery 
owned by a church corporation is not properly devoted to public use, citing 
Balch v. County Commissioners, 103 Mass. 106, where land held for a parish 
burial ground was taken to enlarge a town burial ground, and In re Board of 
Street Opening, 133 N. Y. 329, wherein the court said that the fact that lands 
have been previously devoted to a cemetery does not place them beyond the 
reach of the power of eminent domain. By its existence the homes of the 
living and the resting places of the dead may be alike condemned. Stief v. 
Hart, 1 N. Y. 20; In re N. Y. C. & H. R. R. R. Co., 77 N. Y. 248; In re Open- 
ing Twenty-Sec. St., 102 Pa. 108. The opinion that under the general lan- 
guage of the statute real property in Tennessee conveyed for cemetery pur- 
poses forever, is ipso facto as a matter of law dedicated to a public purpose of 
a sacred character, and forever withdrawn from all incidents to which other 
real property may be liable so far as inconsistent with its use for burial pur- 
poses, including the liability to be taken under the power of eminent domain, 
is evidently a radical departure from the general line of adjudications on 
this subject. 

Evidence — Privileged Communications — Attorney and Client. — In a 
contested proceeding for the probate of a will, the contestants were allowed, 
in the lower court, to introduce evidence, consisting of confidential com- 
munications made by the testator to a person licensed to practice only before 
justices of the peace, for the purpose of obtaining the assistance of such 
person in procuring for the testator a divorce from his wife, the chief ben- 
eficiary under the will; held, that such admission of evidence was reversible 
error, as the communications were privileged, even though the person to 
whom they were made could not, under the statute of the state, himself have 
brought and managed the suit for divorce. English v. Ricks et al. (1906), 
— Tenn. — , 95 S. W. Rep. 189. 

This is certainly a deviation from the general rule governing privileged 
communications between attorney and client. See GrEEnlEaf, Evidence, 



